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Title  42— Public  Health 

CHAPTER  I— PUBLIC  HEALTH  SERVICE, 

DEPARTMENT  OF  HEALTH,  EDUCATION, 

AND  WELFARE 

PART  23— NATIONAL  HEALTH  SERVICE 
CORPS 

On  January  6,  1975,  a  notice  of  pro¬ 
posed  rulemaking  was  published  in  the 
Federal  Register  (40  FR  1204-1206) 
proposing  a  new  Part  23  to  implement 
section  2  of  the  Emergency  Health  Per¬ 
sonnel  Act  Amendments  of  1972  (P.L. 
92-585),  which  amended  section  329  of 
the  Public  Health  Act,  authorizing  the 
establishment  of  the  National  Health 
Service  Corps.  The  major  changes  pro¬ 
posed  were  as  follows:  (1)  the  Secre¬ 
tary,  without  regard  to  the  existence  or 
absence  of  an  application  for  assignment 
of  NHSC  personnel,  will  designate  those 
areas  which  have  a  critical  health  man¬ 
power  shortage  and  publish  periodically 
in  the  Federal  Register  a  list  of  such 
designated  areas,  as  well  as  the  criteria 
utilized  in  making  such  designation:  (2) 
provision  is  made  for  90-days  written 
notice,  published  in  the  Federal  Regis¬ 
ter,  before  the  Secretary  may  withdraw 
his  designation  of  an  area  as  one  having 
a  critical  health  manpower  shortage; 
(3)  three  options  are  set  forth  for  the 
reimbursement  of  the  National  Health 
Service  Corps  by  applicants  whereby  in 
accordance  with  the  authorizing  legisla¬ 
tion  the  Corps  can  recover  its  reasonable 
costs  of  providing  services;  (4)  the 
charge  to  any  person  for  services  from 
assigned  personnel  shall  be  in  accord¬ 
ance  with  a  schedule  of  charges  deter¬ 
mined  in  consultation  with  the  local 
medical,  dental  or  other  appropriate 
health  society;  and  (5)  the  Secretary 
may  approve  an  application  without  the 
certification  of  need  from  the  State  and 
district  medical,  dental,  or  other  appro¬ 
priate  health  societies  when  he  finds  that 
such  certification  has  been  arbitrarily 
and  capriciously  withheld. 

Interested  persons  were  afforded  the 
opportunity  to  submit  written  comments 
or  suggestions  thereon.  Twenty -three 
letters  of  comment  were  received.  Fol¬ 
lowing  are  summaries  of  the  recommen¬ 
dations,  notations  of  changes  in  the  reg¬ 
ulations,  and  explanations  of  how  the 
regulations  as  originally  proposed  can 
apply  to  given  situations  described  in  let¬ 
ters  of  comment  received. 

1.  Four  comments  wrere  made  to 
amend  the  regulations  to  establish  a 
sliding  scale  that  would  apply  to  those 
who  earn  income  over  the  Social  Secur¬ 
ity  poverty  index  level.  First,  section  23.8 
(d)  of  the  proposed  regulations  provides 
that  no  charge  or  a  reduced  charge  shall 
be  made  for  services  provided  to  any  per¬ 
son  from  a  family  whose  annual  income 
is  below  the  higher  of  the  Social  Security 
poverty  index  level  or  the  State  figures 
for  the  "medically  needy”  as  determined 
in  accordance  with  the  Aid  to  Dependent 
Children  figures  calculated  by  the  As¬ 
sistance  Payments  Administration.  Fur¬ 
ther,  where  individuals  are  charged  for 
services  received,  the  proposed  regula¬ 
tions  in  section  23.8(b)  thereof  allow 


each  sponsoring  agency  to  propose  an 
appropriate  fee  schedule  (including  a 
sliding  fee  schedule)  insuring  further 
flexibility  to  accommodate  individual 
community  needs.  The  recommended 
changes  therefore  are  viewred  as  un¬ 
necessary  and  have  not  been  included  in 
the  regulations  as  here  revised. 

2.  A  comment  was  received  expressing 
concern  that,  under  the  regulations,  local 
applicant  agencies  would  bear  too  large  a 
burden  of  providing  services  to  medically 
indigent  persons  who  cannot  pay  for 
these  services.  Section  329  of  the  Public 
Health  Services  Act,  which  authorizes- the 
National  Health  Service  Corps  Program, 
mandates  that  any  individual  who  is  de¬ 
termined  to  be  unable  to  pay  for  health 
care  or  services  provided  under  the  Pro¬ 
gram  must  be  provided  such  services  at  a 
reduced  rate  or  no  charge.  This  require¬ 
ment  is  reflected  in  section  23.8(d)  of  the 
proposed  regulations  as  summarized 
above.  In  recognition  of  the  burden  of 
this  requirement  on  sites  in  which  the 
community  is  sharing  in  the  cost  of  the 
project,  the  proposed  regulations  in  sec¬ 
tion  23.8(a)  (2)  thereof  provide  for  a  re¬ 
imbursement  option  by  which  the  Corps 
is  reimbursed  on  a  shared  percentage 
basis  of  the  total  receipts  collected,  after 
certain  preferential  costs  are  paid.  This 
option  should  serve  to  reduce  the  eco¬ 
nomic  burden  on  participating  communi¬ 
ties. 

3.  One  comment  expressed  concern 
that  the  involvement  of  the  health  plan¬ 
ning  agencies  required  in  the  proposed 
regulations  will  place  an  undue  burden 
on  the  resources  of  such  agencies  unless 
there  is  a  corresponding  increase  in  staf¬ 
fing  and  funding.  The  comment  stated 
that  the  collection  of  data  for  validation 
of  a  critical  health  manpower  shortage 
area  would  require  at  least  two  full  days 
of  staff  time. 

Under  the  regulations  as  proposed,  the 
health  planning  agencies  did  not  have 
any  role  in  the  designation  process  for 
critical  health  manpower  shortage  areas. 
In  response  to  a  number  of  comments 
however  (see  item  #4)  this  provision  in 
the  regulations  (section  23.4)  has  been 
revised  to  provide  for  a  consultation  with 
such  agencies  by  the  Secretary  prior  to 
any  designation.  Further,  such  agencies 
will  be  notified  of  any  proposed  with¬ 
drawal  of  designation  prior  to  any  such 
action.  In  our  view  this  revision  does  not 
impose  any  additional  requirements  on 
the  health  planning  agencies,  but  instead 
simply  offers  them  an  opportunity  to 
make  such  recommendations  with  re¬ 
spect  to  the  designation  of  critical  health 
manpower  shortage  areas  as  is  within 
their  resources.  Further  wTe  would  point 
out  that  while  such  agencies  are  also 
given  an  opportunity  to  make  recommen¬ 
dations  with  respect  to  a  proposed  as¬ 
signment  of  National  Health  Service 
Corps  personnel,  the  proposed  regula¬ 
tions  (Section  23.6(a))  do  not  require 
that  such  agencies  certify  that  such  as¬ 
signment  is  needed  for  the  area.  Accord¬ 
ingly,  no  revision  has  been  made  in  the 
proposed  regulation  in  this  regard. 

4.  Eight  recommendations  were  made 
to  provide  greater  involvement  of  the 


State  and  regional  planning  agencies  in 
the  designation  and  withdrawal  of  des¬ 
ignation  process  for  critical  health  man¬ 
power  shortage  areas.  As  indicated  above, 
the  proposed  regulations  (section  23.4) 
have  been  strengthened  in  this  regard 
and  as  revised  require  the  Secretary  to 
consult  specifically  with  comprehensive 
health  planning  agencies  in  determining 
whether  an  area  covered  in  whole  or 
part  by  comprehensive  health  plans 
meets  the  criteria  utilized  under  this  pro¬ 
gram.  In  addition,  such  agencies  will  be 
specifically  notified  where  there  is  a  pro¬ 
posed  withdrawal  of  designation. 

5.  Two  recommendations  were  made 
for  the  addition  of  twTo  other  professions 
(optometrists  and  podiatrists)  to  those 
included  in  the  definition  of  “assigned 
personnel”  in  section  23.2.  Such  section 
however  in  providing  that  assigned  per¬ 
sonnel  include  but  is  not  limited  to  the 
named  categories  already  provides  the 
needed  flexibility  to  include  all  appro¬ 
priate  health  or  health-related  personnel, 
including  optometrists  and  podiatrists,  in 
assignments  under  the  Corps  program. 
The  suggested  change  has  not,  there¬ 
fore,  been  included. 

6.  One  recommendation  was  made  to 
add  a  new  paragraph  to  section  23.7, 
“Assignment  of  Personnel,”  which  would 
recognize  the  need  of  NHSC  recruits  for 
professional  development  and  opportuni¬ 
ties  for  "quality  of  living.”  It  was  sug¬ 
gested  that  the  willingness  of  communi¬ 
ties,  and  appropriate  governmental  and 
nongovernmental  agencies,  to  assist  and 
cooperate  with  the  Public  Health  Service 
in  achieving  these  goals  be  a  criteria  for 
assignment  of  personnel. 

Through  an  intensive  process  of  re¬ 
cruitment  and  matching  in  the  assign¬ 
ment  of  NHSC  personnel  with  applicant 
communities  the  NHSC  makes  every  rea¬ 
sonable  effort  to  place  personnel  in  com¬ 
munities  which  most  clearly  fit  their 
mutual  desires  and  goals.  Further,  the 
NHSC  has  established  an  extensive  tech¬ 
nical  assistance  and  support  network 
which  provides  recurring,  special  interac¬ 
tion  with  the  assignees  to  assist  them  in 
meeting  operational  problems,  in  keep¬ 
ing  abreast  with  changes  in  technology 
and,  in  general,  facilitating  their  growth, 
development,  and  integration  Into  the 
local  community.  In  light  of  this  ongo¬ 
ing  NHSC  activity,  it  was  felt  that  the 
special  provision  suggested  was  unneces¬ 
sary  and  therefore  has  not  been  accepted. 

7.  A  recommendation  was  made  to 
amend  the  regulations  to  provide  for  the 
applicant  agency  to  initiate  modifica¬ 
tion  or  termination  of  the  Memorandum 
of  Agreement  with  the  NHSC  before  the 
two-year  agreement  ends.  Section  23.10 
has  been  revised  to  allow  any  Memo¬ 
randum  of  Agreement  under  this  Act  to 
be  terminated  by  either  party  on  30- 
days  written  notice,  or  to  be  modified 
with  consent  of  both  parties. 

8.  Six  recommendations  were  made  to 
revise  the  criteria  used  to  designate  crit¬ 
ical  health  manpower  shortage  areas  to 
cover  populations  with  low  incomes  in 
urban  areas.  While  NHSC  manpower  re-  , 
sources  are  primarily  used  where  the 
fundamental  problem  facing  the  area  is 
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a  critical  shortage  in  the  absolute  num¬ 
ber  of  health  manpower  in  a  geographi¬ 
cal  area,  section  23.4(a)  (3)  of  the  pro¬ 
posed  regulations  does  provide  that  in 
designating  areas  the  Secretary  shall 
take  into  consideration  the  inaccessibil¬ 
ity  of  health  care  services  in  the  commu¬ 
nity,  taking  into  account  such  factors 
as  transportation  difficulties,  utilization 
rates  and  other  socio-economic,  demo¬ 
graphic  and  environmental  factors  of 
community  life  which  significantly  im¬ 
pair  access  to  health  services.  The  addi¬ 
tion  of  the  specific  criteria  suggested, 
therefore,  has  not  been  accepted. 

9.  One  recommendation  was  made  to 
require  that  an  applicant  agency  en¬ 
close  a  completed  NHSC  application 
form  with  any  request  for  certification 
of  need  to  State  and  district  health 
societies.  Also  recommended  was  a  writ¬ 
ten  notice  to  health  societies  of  the  cer¬ 
tification  or  waiver  of  certification  pro¬ 
cedures.  It  would  be  premature  for  a 
completed  NHSC  application  form  to  ac¬ 
company  a  certification  request,  since 
such  a  request  applies  to  “need”  certifi¬ 
cation  only,  and  such  determination  is 
based  on  this  consideration  alone.  The 
procedural  details  of  the  certification 
and  waiver  of  certification  requirement 
procedures  will  be  published  shortly  in 
the  FEDERAL  REGISTER.  This  pub¬ 
lication  will  address  specifically  the  is¬ 
sues  involved  in  the  applicant-agency/ 
health-society  relationship. 

10.  Two  recommendations  were  made 
to  modify  the  Secretary’s  responsibilities 
and  the  timeframes  for  the  waiver  of 
certification  of  need  procedures.  The 
regulations  provide  adequate  time  and 
processes  for  both  the  health  societies 
and  the  Secretary  to  make  judicious 
decisions  and  to  consult  with  each  other 
prior  to  any  Secretarial  decision  to 
waive  a  local  professional  society’s  lack 
of  certification  of  need.  Section  23.6  of 
the  regulations  has  been  revised  to  re¬ 
quire  the  applicant  agency  to  submit 
more  detailed  information  to  the  Secre¬ 
tary  when  an  application  is  not  accom¬ 
panied  by  certification  from  appropriate 
health  societies. 

11.  One  recommendation  was  made 
to  establish  an  appeals  mechanism  in 
the  event  a  professional  society  fails  to 
certify  the  need  for  assignment  of  NHSC 
personnel  and  the  Secretary  then 
waives  the  requirement  for  such  a  cer¬ 
tification.  The  waiver  procedures  allow 
adequate  administrative  safeguards  for 
all  interested  parties  in  any  case  jaf  dis¬ 
agreement.  That  recommendation  was 
not  adopted. 

12.  A  recommendation  was  rriade  to 
provide  for  utilization  of  more  than  one 
reimbursement  mechanism  under  cer¬ 
tain  conditions.  The  three  reimburse¬ 
ment  options  available  are  designed  to 
comport  with  the  statutory  requirement 
that  the  Secretary  recover  his  reason¬ 
able  cost  of  providing  such  care  and 
services,  provide  a  sufficiently  wide 
choice  to  accommodate  variations  in  ap¬ 
plicant  agencies’  needs,  especially  when 
combined  with  the  flexibility  provided 
in  the  allowable  methods  of  charging 
and  collecting  patient  fees.  Where  the 


use  of  one  reimbursement  option  by  a 
community  is  no  longer  appropriate,  sec¬ 
tion  23.10  of  the  regulations  provides 
that  the  agreement  with  the  community 
may  be  modified.  The  proposed  change, 
therefore,  has  not  been  included  in  the 
regulations  as  revised. 

13.  A  recommendation  was  made  to 
add  a  fourth  reimbursement  option 
which  would  allow  full  Federal  support 
of  the  cost  of  management  expenses  and 
which  would  also  place  the  responsibility 
for  collection  of  receipts  with  the  appli¬ 
cant  agency.  Under  the  current  reim¬ 
bursement  option  in  as  set  forth  in  sec¬ 
tion  23.8(a)  (3) ,  the  NHSC  assumes  the 
total  cost  responslbilty  of  a  project  in¬ 
cluding  the  cost  of  management  sup¬ 
port,  and  the  program  assumes  the  re¬ 
sponsibility  for  physical  collection  of  re¬ 
ceipts.  The  fourth  option  suggested, 
therefore,  is  unnecessary. 

14.  A  recommendation  was  made  to  re¬ 
vise  section  23.8  of  the  proposed  regu¬ 
lations  to  provide  a  method  for  excepting 
patient  revenues  provided  from  revenue 
sharing  and  other  Federal  funds  allo¬ 
cated  to  States  and  counties  from  inclu¬ 
sion  with  other  patient  revenue  and  in¬ 
surance  payments  for  purposes  of  cal¬ 
culating  National  Health  Service  Corps 
reimbursement.  While  we  share  the  con¬ 
cern  about  the  circularity  of  the  trans¬ 
action,  which  circularity  may  also  be  ob¬ 
served  with  respect  to  certain  third  party 
reimbursements,  such  as  medicare  and 
medicaid,  part  of  the  legislative  author¬ 
ity  under  which  NHSC  sites  are  sup¬ 
ported  mandates  that  any  person  receiv¬ 
ing  services,  with  limited  exceptions, 
must  be  charged  for  such  service  so  that 
the  NHSC  can  recover  its  reasonable  cost 
in  providing  such  services.  The  statute 
goes  on  to  provide  that  where  third  par¬ 
ties,  including  governmental  agencies, 
would  be  responsible  for  payment,  col¬ 
lection  shall  be  made  from  such  govern¬ 
mental  agencies.  Although  we  recognize 
that  in  one  sense  this  may  decrease  the 
amount  of  money  available  to  the  site  to 
support  itself  without  outside  NHSC  as¬ 
sistance,  it  is  at  least  as  important  that 
the  practice  of  vigorous  and  comprehen¬ 
sive  collection  of  third  party  funds  be 
established.  For  these  reasons  the  rec¬ 
ommended  change  has  not  been  made. 

Accordingly,  the  present  Part  23  of  Ti¬ 
tle  42  of  the  Code  of  Federal  Regulations 
is  deleted  and  a  new  Part  23  is  added  as 
set  out  below. 

Effective  date:  These  regulations  are 
effective  on  August  13,  1975. 

Dated:  July  7, 1975. 

Theodore  Cooper, 
Assistant  Secretary  for  Health. 

Approved:  July  31, 1975. 

Caspar  W.  Weinberger, 

Secretary. 


PART  23— NATIONAL  HEALTH  SERVICE 
CORPS 

Sec. 

23.1  Applicability. 

23.2  Definitions. 

23.3  Eligibility. 


Sec. 

23.4  Designation. 

23.5  Information  and  Assistance. 

23.6  Application  for  Assignment. 

23.7  Assignment  of  Personnel. 

23.8  Costs  and  charges  for  services. 

23.9  Supervision  of  assigned  personnel  and 

termination  of  assignment. 

23.10  Agreements  with  applicants. 

23.11  Use  of  facilities  by  assigned  personnel. 

Authority:  Sec.  215,  58  Stat.  690,  as 
amended  (42  U.S.C.  216);  sec.  329,  84  Stat. 
1868  as  amended  (42  U.S.C.  254b). 

§  23.1  Applicability. 

The  regulations  in  this  subpart  are  ap¬ 
plicable  to  the  assignment  of  personnel 
of  the  National  Health  Service  Corps  to 
areas  with  critical  health  manpower 
shortages,  as  provided  by  section  329  of 
the  Public  Health  Service  Act  (42  U.S.C. 
254b). 

§  23.2  Definitions. 

As  used  in  this  part : 

(a)  “Act”  means  the  Public  Health 
Service  Act. 

(b)  “State”  means  any  of  the  several 
states,  the  District  of  Columbia,  Puerto 
Rico,  the  Virgin  Islands,  Guam,  Ameri¬ 
can  Samoa,  and  the  Trust  Territory  of 
the  Pacific  Islands. 

(c)  “Secretary”  means  the  Secretary 
of  Health,  Education,  and  Welfare  and 
any  other  officer  or  employee  of  that  De¬ 
partment  to  whom  the  authority  in¬ 
volved  has  been  delegated. 

(d)  “Assigned  personnel”  means  health 
or  health  related  personnel  of  the  Reg¬ 
ular  and  Reserve  Corps  of  the  Service 
and  such  civil  service  personnel  as  the 
Secretary  designates,  including,  but  not 
limited  to,  physicians,  dentists,  psychol¬ 
ogists,  nurses,  paramedical  personnel, 
medical  services  administrators  or 
planners,  and  medical  and  psychiatric 
technicians,  who  are  assigned,  in  ac¬ 
cordance  with  section  329  of  the  Act  and 
the  regulations  in  this  part,  to  an  area 
to  provide  needed  health  care  or  services. 

(e)  “Nonprofit”  private  health  entity 
means  a  private  health  entity  no  part  of 
the  net  earnings  of  which  inures,  or  may 
lawfully  inure,  to  the  benefit  of  any  pri¬ 
vate  shareholder  or  individual. 

(f)  “Population”  means  the  popula¬ 
tion  based  on  the  latest  figures  available 
from  the  U.S.  Census  Bureau  or  such 
other  source  that  the  Secretary  finds 
acceptable,  applicable  to  the  area  to  be 
served. 

(g)  “Area”  means  a  defined  geograph¬ 
ical  or  service  region  acceptable  to  t^e 
Secretary  from  which  persons  are  pro¬ 
vided  services  under  this  part,  irrespec¬ 
tive  of  political  or  geographic  boundaries. 

§  23.3  Eligibility. 

Application  for  Assignment  of  Corps 
personnel  to  an  area  designated  by  the 
Secretary  under  §  23.4  may  be  made  by 
the  health  agency  or  any  other  public 
or  nonprofit  private  health  entity  in  such 
area. 

§  23.4  Designation. 

(a)  (1)  In  accordance  with  section  329 
(b)  (1)  (A)  of  the  Act,  the  Secretary  shall 
designate  those  areas  which  he  deter¬ 
mines  have  critical  health  manpower 
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shortages.  In  making  such  determina¬ 
tion  the  Secretary  shall  take  into  con¬ 
sideration,  among  other  pertinent 
factors: 

<i)  The  latest  reliable  health  re¬ 
sources,  statistics  available  to  him,  such 
as  numbers  of  primary  care  physicians, 
dentists,  and  other  health  manpower 
personnel;  the  range  of  primary  care  and 
other  health  services  available;  and  the 
types  of  health  facilities  in  the  area. 

(ii)  Health  status  indicators,  such  as 
infant  and  maternal  mortality  rates,  ac¬ 
cident  rates,  morbidity  rates,  disability 
rates,  life  expectancy  rates,  and  others. 

(iii)  Inaccessibility  of  health  care  serv¬ 
ices  in  the  community,  and  the  ability  to 
obtain  services  when  required  on  a 
timely  and  effective  basis,  taking  into 
account  transportation  difficulty,  travel 
times,  utilization  rates,  ability  of  health 
resources  to  meet  increased  demands, 
and  other  socio-economic,  demographic, 
and  environmental  factors  of  commu¬ 
nity  life  which  significantly  impair 
access. 

(2)  In  determining  whether  an  area 
meets  the  criteria  utilized  in  paragraph 

(a)(1)  of  this  section,  the  Secretary  wdll 
consult  with  the  appropriate  health 
planning  agencies  responsible  for  the  de¬ 
velopment  under  section  314(a)  or  (b) 
of  the  Act  for  comprehensive  plans  for 
all  or  any  part  of  the  area  (or  their  suc¬ 
cessor  agencies) . 

(b)  The  Secretary  will  publish  period¬ 
ically  in  the  Federal  Register  a  list  of 
such  designated  areas  together  with  the 
specific  criteria  used  in  determining  such 
areas. 

(c)  Any  State  health  agency  or  local 
public  health  agency  or  other  public  or 
nonprofit  private  health  entity  in  an 
area  which  has  not  been  designated  by 
the  Secretary  pursuant  to  paragraph 

(a)  of  this  section  may  request  such  des¬ 
ignation.  If  upon  review  of  the  applica¬ 
tion  and  all  other  relevant  facts  it  is 
determined  that  the  area  meets  the  cri¬ 
teria  utilized  under  paragraph  (a)  of  this 
section,  the  Secretary  shall  add  the  area 
to  the  list  of  areas  designated. 

(d)  Upon  determining  that  there  has 
been  a  substantial  change  in  the  circum¬ 
stances  upon  which  the  designation  of 
an  area  was  based,  or  that  the  data  upon 
which  the  designation  was  based  was  in¬ 
accurate  or  incomplete  and  the  data  as 
revised  indicates  that  the  area  does  not 
meet  the  criteria  utilized  under  para¬ 
graph  (a)(1)  of  this  section,  the  Secre¬ 
tary  may,  90  days  after  publication  of  a 
notice  in  the  Federal  Register  that  such 
action  is  planned,  withdraw  his  desig¬ 
nation  of  an  area  as  one  having  a  criti¬ 
cal  health  manpower  shortage.  The  Sec¬ 
retary  will  notify  the  appropriate  health 
planning  agencies  for  the  area  in  writing 
of  the  basis  for  such  action  prior  to  the 
withdrawal  of  designation. 

§  23.5  Information  and  Assistance. 

The  Secretary  shall  conduct  informa¬ 
tion  programs  in  the  areas  designated  to 
inform  public  and  nonprofit  private 
health  entities  serving  the  designated 
areas  of  the  technical  and  consultative 
services  available  from  the  Corps  and  to 


assist  people  in  those  areas  who  are  seek¬ 
ing  assignment  of  Corps  personnel  to 
their  areas. 

§  23.6  Application  for  Assignment. 

(a)  An  application  for  the  assignment 
of  Corps  personnel  under  section  329  of 
the  Act  may  be  submitted  to  the  Secre¬ 
tary  by  an  eligible  applicant  in  such  form 
and  manner  and  at  such  time  as  the 
Secretary  may  require. 

(b)  The  application  shall  include, 
among  other  things,  the  certification  to 
the  Secretary  of 

(1)  the  local  government  of  such  area 
that  such  assignment  is  needed;  and 

(2)  the  State  and  district  medical, 
dental  or  other  appropriate  health  so¬ 
cieties  (as  the  case  may  be)  that  such 
assignment  Ls  needed  for  the  area,  pro¬ 
vided,  however.  That  where  such 
certification  has  been  withheld,  a  full  ex¬ 
planation  of  the  absence  of  such  certi¬ 
fication  shall  be  submitted  by  the  appli¬ 
cant,  including  a  detailed  description  of 
the  actions  taken  by  the  applicant  to 
obtain  such  certification  and  the  ra¬ 
tional,  if  any,  provided  to  the  applicant 
by  the  State  and  district  medical,  dental 
or  other  appropriate  health  societies  for 
their  failure  to  certify  that  such  assign¬ 
ment  is  needed  for  the  area. 

(c)  The  application  shall  also  in¬ 
clude,  unless  established  to  the  satisfac¬ 
tion  of  the  Secretary  that  such  recom¬ 
mendations  were  not  reasonably  obtain¬ 
able,  the  recommendations  of  (1)  the 
appropriate  State  health  planning 
agency  established  pursuant  to  section 
314(a)  of  the  Act  (or  its  successor 
agency) ;  (2)  the  appropriate  Regional 
Medical  Program  established  pursuant 
to  Title  IX  of  the  Act;  (3)  where  there 
has  been  such  an  agency  established,  the 
appropriate  areawide  health  planning 
agency  established  pursuant  to  section 
314(b)  of  the  Act  (or  its  successor 
agency) ;  (4)  the  State  medical,  dental, 
and  other  health  associations  and  (5) 
from  other  medical  personnel  of  the  area 
to  be  served. 

(d)  The  application  shall  also  include 
evidence  satisfactory  to  the  Secretary 
that  the  general  public  has  been  in¬ 
formed,  through  the  published  news 
media  or  other  means  of  communica¬ 
tion  appropriate  to  local  circumstances, 
of  the  actions  of  all  certifying  and  rec¬ 
ommending  agencies,  and  has  been  af¬ 
forded  adequate  opportunity  to  comment 
on  such  application.  All  such  comments 
received  shall  be  appended  to  the  appli¬ 
cation. 

(e)  Such  applications  shall  be  ex¬ 
ecuted  by  an  individual  authorized  to  act 
for  the  applicant  and  to  assume  on  be¬ 
half  of  the  applicant  any  obligations  im¬ 
posed  by  law,  the  statute,  these  regula¬ 
tions,  or  any  additional  conditions  of  as¬ 
signment  imposed  pursuant  thereto. 

§  23.7  Assignment  of  Personnel. 

The  Secretary  may  upon  proper  appli¬ 
cation,  assign  Corps  personnel  to  such 
designated  areas  where  he  finds  such  as¬ 
signment  will  best  serve  the  purposes  of 
section  329  of  the  Act  and  the  regula¬ 
tions  of  this  part,  taking  into  account: 


(a)  The  need,  of  the  area  for  the 
health  services  to  be  provided  without 
regard  to  the  area’s  ability  to  pay; 

(b)  The  willingness  of  the  area  and 
the  appropriate  governmental  agencies 
therein  to  assist  and  cooperate  with  the 
Public  Health  Service  in  providing  effec¬ 
tive  health  services  to  residents  of  the 
area; 

(c)  The  recommendations  of  any 
agency  or  organization  which  may  be  re¬ 
sponsible  for  the  development,  under 
section  314(a)  or  (b)  of  the  Act,  of  a 
comprehensive  plan  covering  all  or  any 
part  of  the  area  involved  (or  their  suc¬ 
cessor  agencies) ; ' 

(d)  Recommendations  from  the  State 
medical,  dental,  and  other  health  as¬ 
sociations  and  from  other  medical  per¬ 
sonnel  of  the  area  considered  for  assist¬ 
ance.  Provided,  That  with  respect  to  any 
proposed  assignment,  where  the  Secre¬ 
tary  has  from  all  the  facts  available  to 
him,  found  that  certification  required  by 
section  329(b)  (2)  (A)  (ii)  of  the  Act  was 
clearly  arbitrarily  and  capriciously  with¬ 
held  by  the  State  or  district  medical, 
dental  or  other  appropriate  health 
society,  the  Secretary  may,  after  con¬ 
sultation  with  such  society  or  societies, 
assign  Corps  personnel  to  the  designated 
area.  A  certification  may  be  considered 
to  be  arbitrarily  and  capriciously  with¬ 
held  when  a  State  or  district  society: 

(1)  fails  to  acknowledge  a  request  for 
certification  within  30  days,  or  make  a 
decision  regarding  certification  within 
90  days;  or 

(2)  provides  either  no  justification  for 
its  refusal  to  certify  need  or  the  data 
submitted  hi  support  of  Its  Justification 
clearly  is  not  adequate  as  determined 
by  the  Secretary  in  light  of  the  factors 
considered  by  the  Secretary  in  designat¬ 
ing  areas. 

§  23.8  Co*ta  and  charges  of  services. 

(a)  The  National  Health  Service  Corps 
shall  be  reimbursed,  subject  to  the  ap¬ 
proval  of  the  Secretary,  in  accordance 
with  one  of  the  following  mechanisms 
designed  to  recover  the  reasonable  costs 
of  providing  services.  Each  agreement 
concluded  with  an  applicant  under 
§  23.10  shall  identify  the  method  of  reim¬ 
bursement  selected  from  the  following: 

( 1 )  The  National  Health  Service  Corps 
wTlll  be  reimbursed  a  percentage  of  the 
total  receipts  collected  (after  certain 
preferential  costs  in  the  agreement  con¬ 
cluded  under  8  23.10  agreed  to  are  paid) 
which  is  equal  to  the  percentage  of  the 
National  Health  Service  Corps’  contribu¬ 
tion  toward  the  cost  of  operation  as  de¬ 
termined  under  the  agreement  concluded 
with  the  applicant  under  8  23.10. 

(2)  The  National  Health  Service  Corps 
will  be  reimbursed  its  actual  reasonable 
cost  per  annum,  a  fixed  amount  regard¬ 
less  of  receipts  collected;  or 

(3)  The  National  Health  Service  Corps 
will  provide  the  total  cost  of  operation 
and  will  collect  all  receipts. 

(b)  Except  as  otherwise  provided  in 
paragraph  (d)  of  this  section,  any  person 
receiving  services  from  assigned  person¬ 
nel  shall  be  charged  at  a  rate  designed 
to  recover  reasonable  costs,  to  be  dis- 
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tributed  according  to  one  of  the  methods 
of  reimbursement  specified  above.  Such 
charges  shall  (except  as  provided  in 
paragraph  (c)  of  this  section)  be  in  ac¬ 
cordance  with  a  schedule  of  charges 
determined  in  consultation  with  the 
local  medical,  or  dental,  or  other  appro¬ 
priate  health  society,  and  specified  in  the 
agreement  concluded  with  the  applicant 
under  5  23.10;  provided,  however.  That 
where  assigned  personnel  are  providing 
services  within  the  framework  of  an 
established  health  services  delivery  sys¬ 
tem,  the  charges  made  shall  be  consistent 
with  the  charges  made  by  such  system. 

(c)  In  lieu  of  being  charged  on  a  fee- 
for-services  basis  pursuant  to  paragraph 

(b)  of  this  section,  persons  eligible  to 
receive  services  from  assigned  personnel 
may  be  charged  on  a  prepaid  capitation 
basis  or  other  reimbursement  mecha¬ 
nism. 

(d)  No  charge  or  a  reduced  charge 
shall  be  made  for  services  provided  by 
assigned  personnel  to  any  person  from 
a  family  which  has  an  annual  income 
below  the  higher  of  (1)  the  State  figures 
for  the  “medically  needy”  as  determined 
in  accordance  with  the  Aid  to  Families 
with  Dependent  Children  figures  calcu¬ 
lated  by  the  Assistance  Payments  Ad¬ 
ministration,  or  (2)  the  Social  Security 
Administration  poverty  index  as  set  forth 
in  the  latest  Social  Security  Bulletin, 
Annual  Statistical  Supplement,  provided, 
however.  That  pursuant  to  paragraph 

(e)  of  this  section,  charges  shall  be  made 
for  services  to  such  persons  to  the  ex¬ 
tent  that  payment  will  be  made  by  a 
third  party  which  is  authorized  or  under 
legal  obligation  to  pay  such  charges. 


(e)  If  a  Federal  agency,  an  agency  of 
a  State  or  local  government,  or  other 
third  party  would  be  responsible  for  all 
or  part  of  the  cost  of  the  care  or  service 
provided  under  section  329  of  the  Act 
if  such  care  or  service  had  not  been  pro¬ 
vided  pursuant  to  section  329  of  the  Act, 
the  Secretary  shall  collect  from  such 
agency  or  third-party  the  portion  of  such 
cost  for  which  it  would  be  so  responsible. 

(f)  Any  funds  received  by  the  Secre¬ 
tary  pursuant  to  this  section  shall  be  de¬ 
posited  in  the  Treasury  as  miscellaneous 
receipts. 

§  23.9  Supervision  of  assigned  person* 
nel  and  termination  of  assignment. 

Personnel  assigned  in  accordance  with 
the  provisions  of  section  329  of  the  Act 
and  the  regulations  in  this  part  shall  at 
all  times  remain  under  the  direct  super¬ 
vision  and  control  of  the  Secretary.  Ob¬ 
servance  of  institutional  rules  and  reg¬ 
ulations  by  assigned  personnel  are  mere 
incidents  of  the  performance  of  their 
Federal  functions  and  do  not  alter  their 
direct  professional  and  administrative 
responsibility  to  the  Secretary.  The  Sec¬ 
retary  may  terminate  or  modify  any  such 
assignment  if  he  determines  that  such 
assignment  is  not  being  performed  in 
accordance  with  section  329  of  the  Act, 
the  regulations  in  this  part,  or  any  agree¬ 
ment  entered  into  under  §  23.10. 

§  23.10  Agreements  with  applicants. 

The  Secretary  will,  upon  determining 
to  assign  personnel  to  an  area,  and  con¬ 
sistent  with  section  329  of  the  Act  and 
these  regulations,  enter  into  agreements 
with  applicants  setting  forth  such  addi¬ 
tional  terms  and  conditions  as  he  deems 
necessary  to  assure  the  furtherance  of 


the  purposes  of  section  329  of  the  Act, 
the  regulations  in  this  part,  and  interests 
of  the  public  health,  or  the  effective  uti¬ 
lization  of  assigned  personnel,  including 
but  not  limited  to: 

(a)  Number  and  type  of  personnel 
assigned ; 

(b)  Duration  of  assignment; 

(c)  Fees  and  methods  for  charging 
for  services  of  assigned  personnel  includ¬ 
ing  the  choice  of  option  for  reimbursing 
the  Federal  Government  for  its  reason¬ 
able  costs  under  section  23.8; 

(d)  Types  of  facilities  or  other  assist¬ 
ance  to  be  provided  by  applicant. 

Any  agreement  entered  into  under  this 
section  may  be  terminated  by  either 
party  on  30-days  written  notice,  or  mod¬ 
ified  by  mutual  consent. 

§  23.11  Use  of  facilities  by  assigned  per¬ 
sonnel. 

The  Secretary,  to  the  extent  feasible 
may  make  such  arrangements  as  he  de¬ 
termines  necessary  to  enable  assigned 
personnel  to  utilize  the  health  facilities 
of  the  area  to  be  served.  If  there  are  no 
health  facilities  in  or  serving  such  area, 
the  Secretary  may  arrange  to  have  such 
care  and  services  provided  in  the  nearest 
health  facilities  of  the  Public  Health 
Service  or  the  Secretary  may  lease  or 
otherwise  provide  facilities  in  such  area 
for  the  provision  of  care  and  services.  In 
providing  such  care  and  services,  the 
Secretary  may  (a)  make  such  arrange¬ 
ments  as  he  determines  are  necessary 
for  the  use  of  equipment  and  supplies  of 
the  Service  and  for  the  lease  or  acquisi¬ 
tion  of  other  equipment  and  supplies  and 
(b)  secure  the  temporary  services  of 
nurses  and  allied  health  professionals. 
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